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1. This copy is granted free of charge for private use of the person(s) to whom it is sent.

z. fs rn|jr t 3r{iEE st$ sfi EqFd qs:ntsr fi erpd t d1-a Hrd fi efrfl{ drnr g6;, 5.c1E na'ud
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z. Any person deeming himself aggrieved by this Order may appeal against this Order to the

Customs, Excise and Service Tax Appellate Tribunal, Ahmedabad Bench within three
months from the date of its communication. The appeal must be addressed to the

Assistant Registrar, customs, Excise and service Tax Appellate Tribunal, 2nd Floor,

Bahumali Bhivan, Nr. Girdhar Nagar Bridge, Girdhar Nagar, Asarwa, Ahmedabad -
380004

3. 366 3ffiq qrsq *i. fr.\,.s d EIE-g fiI affi qG(' r r{s{ S-ffr ra. 1:+{lq 1Mf rsez +' ft{fr a
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a1'd:nBs3Irerr*F+ca:r{re*reT6d,5s-8rrfr5f,ff&cffid-ilrdS1ar(F-a-$toqt+-a('fi
cfr c-ffrFrd d-fi qrltq r 3rfrfr t €-Eifua sa{t c+ario eff qn cfui fr sr}trd fu\' ofi qlldq 

t

:. The Appeal should be filed in Form No. C.A.3. lt shall be signed by the persons specified

in sub-iule (2) of Rule 3 of the Customs (Appeals) Rules, 1982. lt shall be filed in

quadruplicate and shall be accompanied by an equal number of copies of the order

appealed against (one of which at least shall be certified copy). All supporting documents
of the appeal should be forwarded in quadruplicate.

4. 3rfrf, ffi drai 6r f;r{rur rrd 3{ffd * 3fltlr ?IrF-fi t, qn yffit d'Erfus fi ffq?fr dqr 5s*'€rq
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a. The Appeal including the statement of facts and the grounds of appeal shall be filed in' quadruplicate and shall be accompanied by an equal number of copies of the order
appealed against (one of which at least shall be a certified copy.)
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* Fq€ rhf fi 3iil4d tqr s-rdr EG(' qti t$ +rtuil' +l r-aqsrt *'ail*-a +rar qG(' t

s. The form of appeal shall be in English or Hindi and should be set forth concisely and under
distinct heads of the grounds of appeals without any argument or narrative and such
grounds should be numbered consecutively.

o. *ffq dfal ga aQfi-+a,re62 $I emr 12s t i 3n-{fiJi i 3iilrtd frtrtftd 6rs frs +rna w fio
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ffi+a ailar srs-c * afr(' 3rqr fI drwfr cnn q-6 frrr grFc a{qrfr fi sr{ * grq €a-ra fu-qr dru,Il I

o. The prescribed fee under the provisions of Section 129A of the Customs Act,1962 shall
be paid through a crossed demand draft, in favour of the Assistant Registrar of the Bench
of the Tribunal, of a branch of any Nationalized Bank located at the place where the Bench

is situated and the demand draft shall be attached to the form of appeal.

7. {ff 3n*er + BFC fiffI gffi, 3-flrE r5+.vdd-{ro;1 3lq-dfq;qrqrfufi{ur fr QIF6.+- 7.syo $6I rJ-tr

:irrar wa'vd rrarar q-I FfdrE t 3rerdr s{-qrdl il6i 1frfr grarar * atB E-or fr rror ro-an *.'.rh
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7. An appeal against this order shall lie before the Tribunal on payment o'f 7.5o/o of the duty

demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone
is in dispute".

8. Rrrqrarq rJa, aQftu-a, rszo t-JiTJrf, fttfftd FOv r"run:da-ra l*(' arq 3rrear fi vfr w rg+t6
ar+ra-+ rra- E+-c afi ilat EG(' t

8. The copy of this order attached therein should bear an appropriate court fee stamp as
prescribed under the Court Fees Act, 1870.

Sub: Show Cause Notice F.No.DR|/SRU/|Nv-9/2003/Pt-Sunshine dated 31.03.2005 issued

by the Additional Director General, DRl, Ahmedabad to: (1) M/s. Sunshine Overseas(100%
ebU;, etot No.439, GIDC, Kabilpore, Navsari. (2) Shri Sushil Bansal, Partner of M/s.

sunshine overseas(100% EoU), Plot No.439, GIDC, Kabilpore, Navsari. (3) shri Rashid

Sadatali Saiyed, Partner of M/s. sunshine overseas(100% EoU), Plot No-439, GIDC,

Kabilpore, N'avsari. (4) Shri Kaushik Majumdar, Authorised Signatory of M/s. Sunshine

overseas(100% EoU), Plot No.439, GIDC, Kabilpore, Navsari. (5) Shri lrfan Gulam Rasool

Saiyed, Plot No.98, Rang Avdhut Society-2, Ram Nagar, Rander road, Surat-S. (6) Shri

Haioon Razaq Chhaya, Plot No.99, Rang Avdhut Society-2, Ram Nagar, Rander road, Sura!
5. (7) Shri Bilal Latif Memon, Proprietor of M/s. Lazio Exports, Oasis Building, opp.Sub jail,

Ring Road, surat. (8) M/s.Laurel Apparels pvt.ltd., Plot No.216-A, Kadodara char Rasta,

Ta:Falsana, Surat. (S) M/s. Kay Bee Texspin ltd.,2nd floor, Vishwakarma Chamber, Majura

Gate, Ring road, surat. (10) M/s.swagat Synthetics, c-1, 8-568/69, GIDC, Pandesara, Surat.

(11) M/s.Prime Furnishing P!,t.Ltd., 2441A-1, Tarsadi, Surat. (12)M/s.Micro Polyster Pvt.Ltd.'

2025-2026, Jash & Yarn Textile Market, Ring Road, Surat. (13) M/s. Vandevi Texturisers
p!,.t.Ltd., shed No.184, Plot No.7-8, Panjroli, Hansot, Bharuch. (14) Shri Manish Patel,1004,

Vima Villa, Deepa complex, Rander road, surat. (15) M/s. Add lnternational, Agarwal House,

DBZZ-S-1 89, Opp.Shivaji Park, Gandhidham(Kutch)



M/s. Sunshine Overseas (100% EOU), Plot No.439, GIDC, Kabilpore, Navsari
(hereinafter referred to as the'said unit'for the sake of brevity) are engaged in the
manufacture of readymade garments. The 'said unit' has been granted a Letter of
Permission(LOP)vide letter dated '16.02.2002 by the Development Commissioner,
Kandla for manufacture of readymade garments of all sorts made from dyed and/or
printed, woven/knitted/crocheted/pile fabric made from polyester, viscose, nylon,
acrylic, cotton, silk, wool and blended yarn, subject to the fulfillment of certain
conditions. ln pursuance of the said LOP, the 'said unit' has also been granted
permission under Sections 58 and 65 of the Customs Act, 1962 for private bonded
warehouse and manufacture under Bond dated 29.5.2002 by the Deputy
Commissioner of Cenkal Excise and Customs, Valsad subject to fulfillment of certain
conditions for which they have executed a B-17 Bond.

2. lntelligence was collected by the officers of DRl, Surat that the 'said unit'was
procuring high quality polyester fabrics from some of the 100% EOUs under CT-3 and
instead of manufacturing and exporting the same, were exporting cheaper quality
made-ups i.e. scarves, dupattas, manufactured out of the bought out fabrics/items
from the local market and also showing the clearance of the so called manufactured
goods in DTA to various non-existent /fictitious parties and that the indigenously
procured, high quality polyester fabrics from various 100% EOUs were being diverted
in the domestic market. Based on the said intelligence, a search was conducted in the
premises of the'said unit'wherein it was noticed that there was a small room in the
front used as office and a big godown on the back side which contained 50 sewing
machines, 2 pleating machines (out of which one was in non-working condition) and
one cutting table. During the recording of the statement of Shri Rashid Sadatali
Saiyed, Partner of the 'said unit', he informed that the entire operation of the said
factory was done/controlled by Shri lrfan Gulam Rasul and Shri Haron Razak Chhaya.
A meager stock of indigenous raw materials in the form of cut-pieces and chindies and
wastage and finished goods were found lying in stock in the godown which Shri
Rashid Sadatali Saiyed informed were goods sent by Shri Bilal Latif Memon who
owned an office at Oasis Building, 1"t floor, Opp. Katodara Sub-jail. These goods had
no relation with the goods mentioned In the CT-3s and were not the goods received
from any EOU; that earlier also no goods used to come from any EOU under CT-3 but
these goods were sent by Bilalbhai after purchasing from outside out of which scarves
and made-ups were manufactured and export obligation of the 'said unit' was fulfilled.
Office premises of Shri Bilal Latif Memon at Oasis Building, 1"tfloor, Opp. Katodara
Sub-jail was searched and certain incriminating documents were withdrawn under
panchanama dated 20.06.2003. lt came to light during the panchanama that Shri Bilal
was the Proprietor of M/s. Lazio Exports which was operating from the said premises.

3. Statements of Shri Rashid Sadatali Saiyed, partner of the 'said unit', Shri
Kaushik Majumdar, authorized signatory of the 'said unit', Shri lrfan Rasul Saiyed and
Shri Haron Raza Chhaya were recorded on 21.06.2003 under Section 108 of the
Customs Act, 1962. From these statements the following facts came to light:

) Shri Rashid Sadatali Saiyed was one of the partners of the 'said unit'(holding
90% shares) and the other partner was Shri Sushil Bansal(who was owning
10% shares),

) that Shri Rashid Sadatali Saiyed and Shri Sushil Bansal were only partners in
name but the work of the unit was looked after by Shri lrfan Rasul Saiyed and
Shri Haron Razaq Chhaya and documentation work looked after by Shri Kiran
Majumdar, Authorized signatory of the 'said unit'.

F Shri lrfan Rasul Saiyed was the uncle of Shri Rashid Sadatali Saiyed.
F Shri lrfan Rasul Saiyed and Shri Haron Razaq Chhaya were partners of M/s.

Al-Amin Exports (100% EOU).
! Shri lrfan Rasul Saiyed and Shri Haron Razaq Chhaya were aware that as per

the provisions related to Export lmport policy relating to 100o/o EOU scheme,
raw materials received duty free from 100o/o EOUs were required to be used in
the manufacture of export products and only certain quantity was permissible
for sale in the domestic tariff area(DTA) on payment of appropriate duty; that
these raw materials were sold into the local market; that that the 'said unit' was
registered as a 100% EOU exporting scarves and dupattas on fabrics procured
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from Bilalbhai of Lazio Exports (who procured it from the local market); that
these scarves and dupattas were received in fully manufactured condition from
Shri Bilalbhai and no manufacturing activity was conducted in the unit; that the
purchase value of the materials received from Rs.12l to Rs.'15/- per meter and
over valuation of the export consignment was done by them, to fulfill the export
obligations and also to gain maximum DTA sale entitlement permission from
the Development Commissioner, KASEZ.

> that no materials were received against the CT-3s issued from the 'said unit' to
various EOUs and for this practice, they used to get a premium of Rs.4l to
Rs.S/- per meter from them; that the goods covered under the said CT-3 s were
sold directly by the concerned EOUs; that apart from the premium amount they
had never recelved any other amount; that to cover up the aforementioned
facts they issued Central Excise invoices showing clearances in DTAs
mentioning fake names and addresses of the consignees; that they always
showed lower clearance values for such DTA sales so as to evade the leviable
Central Excise duty and in this way also availed maximum benefits of DTA
sales entitlement permission since by showing lower value, they had been able
to show a higherquantum of DTA clearances;

4. ln connection with the above, searches were conducted at various places as
detailed below under proper panchanama:

(i) M/s.Kay Bee Tex-Spin Ltd.(100o/o EOU),1-Cl1A, Block No.204, Karanj,
Taluka-Mandvi, Surat on 23.06.2003.

(ii) M/s.Laurel Apparels Pvt.Ltd.(100% EOU), Ptot No.P-2't6-4, Kadodara Char
Rasta, Taluk-Palsana, Surat on 28.6.2003.

(lii) M/s.Amin Silk Mills(1007o EOU), Ptot No.10, Btock No.160, pipodara,
Taluka Mangrol, Surat on 28.6.2003.

(iv) M/s.Dream Knitting, Plot No.108, Acchad lndustrlal Estate, acchad, Tal-
Talsari, Thane, Maharashtra on 3.7.2003.

(v) M/s.Premier Poly-spin Pvt.Ltd., Block No.9212, Amrut Nagar lndustrial Area,
Moti-Naroli, Taluka-Mangrol, Surat on 27 .6.2003.(vi) M/s.Vandevi Texturisers(P) Ltd., shed No.184, plot No.7-8 at panjroli, Tal-
Hansot, Bharuch on 24125.6.2003.

(vii) M/s.Hema Exports(100% EOU), Ukai pradesh lndustrial Cooperative
Society, Block No.266, Ptot No.1 to 11,13,14,25 to 29,31 ,32,58, Vyara,
Disl-Surat on 25.6.2003.

5. Further, in connection with the above, statements of various individuals as
detailed below were recorded under Section 10g of the Customs Act, 1962:

(i)

(ii)

(iii)

(iv)

(v)

(vi)

(vii)

(viii)

Statement dated 30.7.2003 of Shri Haron Razaq Chhaya, partner of M/s. Al
Amin Exports, Navsari.
Statement dated 19.8.2003 of Shri Akbar Shaikh Umar, tempo owner of GJ_
5T-829 and GJ-17T-371 0.
statements dated 20.8.2003, 3.12.2003 and 13.12.2003 of shri Biral Latif
Memon, Proprietor of M/s. Lazio Exports, Surat.
Statement dated 04.09.2003 of Shri Kaushik Majumdar, Authorised
Signatory of M/s. Sunshine Overseas (1OO% EOU), Navsari.
Statements dated 6.1O2-003, 28.11.2003, 3.12.200g, 8.12.2003,
1 3.12.2003, 9.2.2005, 01.03.2005, 09.03.2005, 1Z.3.2OOS and 1 7.3.2005 oishri lrfan Ghulam Rasoor saiyed, partner of Mls. Ar Amin Exports, Navsari.
statement dated 21.11.2003 of Smt. Deepika chandurar eaiet, tnspector ot
Central Excise, Range-ll, Navsari.
statement dated 27 .11.2003 of shri sushir Bansar, partner of M/s. sunshine
Overseas (100% EOU), Navsari.
Statements dated 28.11.2003, 3.12.2003 and 13.12.2003 of Shri Haron
Razaq Chhaya, Partner of M/s. Al Amin Exports, Navsari.
statements dared28.11.2oo3, 3.12.2003, 13.12.2003 and 18.3.2005 of shri
Rashid.sadatali saiyed, partner of M/s. sunshine overseas (ioo% Eou),
Navsari.
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(ix)



(x)

(xi)

(xii)

(xiii)

(xiv)

(xv)

(xvi)

(xvii)

(xviii)

(xix)

(xx)

(xxi)

(xxii)

(xxiii)

(xxiv)

()ory)

(xxvi)

(xxvii)

(xxviii)

(xxix)

(xxx)

(xxxi)

(xxxii)

(xxxiii)

(xxxiv)

(xxxv)

(xxxvi)

(xxxvii)
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Statement dated 8.12.2003 of Shri Ravinder Kumar Kulhar, Chartered
Engineer who had issued the production capacity certificate to M/s.
Sunshine Overseas (100% EOU), Navsari. (the'said unit')
Statement dated 8.12.2003 of Shri Shanker Das Panesar, Chartered
Engineer who had issued the production capacity certificate to M/s.
Sunshine Overseas (100o/o EOU), Navsari.(the 'said unit').
Statement of Smt. Vasanthi Chari, in-charge of M/s. Mathuradas Narandas
and Sons Forwarders Ltd., Vapi unit, the CHA of M/s. Sunshine Overseas
(100%o EOU), Navsari.(the'said unit').
Statement dated 23.6.2003 of Shri Birbal Durgaram Khicher, Driver of
tempos owned by M/s.Kay Bee Tex-Spin Ltd., Surat.
Statement dated 23.6.2003 of Shri Navin Chimanbhai Patel, Driver of
tempos owned by M/s.Kay Bee Tex-Spin Ltd.,Surat.
Statement dated 23.6.2003 of Shri Shailender Kumar, Knitting master of
M/s.Kay Bee Tex-Spin Ltd., Surat.
Statement dated 23.6.2003 of Shri Dilip Paudwal, Knitting machine operator
of M/s.Kay Bee Tex-Spin Ltd., Surat.
Statement dated 23.6.2003 of Shri Shailender Kumar, Knitting master of
M/s.Kay Bee Tex-Spin Ltd., Surat.
Statements dated 23.6.2003 and 23.11.2004 of Shri Jay Singh Chahar,
Authorised Signatory of M/s.Kay Bee Tex-Spin Ltd., Surat.
Statement dated 23.6.2003 of Shri Manoj Kumar Mishra, Supervisor of M/s.
M/s.Kay Bee Tex-Spin Ltd.,Surat.
Statements dated 23.6.2003, 21.7.2003, 9.10.2003, 19.12.2003 and
25.1'1.2004 of Shri Manoj Omprakash Goel, Director of M/s.Kay Bee Tex-
Spin Ltd., Surat.
Statement dated 24.6.2003 of Shri Subhash K.Lasania, Chartered Engineer
who had issued certificate regarding the installation and the production
capacity of the knitting machines to M/s.Kay Bee Tex-Spin Ltd., Surat.
Statements dated 28.6.2003, 8.1.2005, 17.1.2005, 1 8. 1.2005 and 20. 1.2005
of Shri Mahendra Kumar Sancheti, Director of M/s. Laurel Apparels Pvt.Ltd.,
Surat.
Statement dated 29.6.2003 of Shri Ravindra Kanhaiyalal Arya, Director of
M/s. Laurel Apparels Pvt.Ltd., Surat.
Statement dated 28.6.2003 of Shri Ramesh Swain, weaving in charge of
M/s. Amin Silk Mills, Surat.
Statement dated 28.6.2003 of Shri Dilip Kumar lndrakant Jha, Supervisor of
M/s. Amin Silk Mills, Surat.
Statements dated 29.6.2003 and 28.2.2005 of Shri Amin Abdulla
Chakkiwala, Proprietor of M/s. Amin Silk Mills, Surat.
Statement dated 4.7.2003 of Shri Yogendra Dorilal Sharma, Proprietor of
M/s. Dream Knitting, Thane.
Statement dated 9.7.2003 of Shri Ashwin Agarwal, Authorised Signatory of
M/s. Add-lnternational, Gandhidham.
Statement dated 26.8.2003 of Shri Chanchal Bansal, Customs Clerk of M/s.
Add-lnternational, Gandhidham.
Statement dated 26.8.2003 of Shri Rajendra Agantrral, Proprietor of M/s.
Add-lnternational, Gandhidham.
Statements dated 26.8.2003 and 3.12.2003 of Shri Ashwin Agarwal,
Authorised Signatory of M/s. Add-lnternational, Gandhidham.
Statements dated 26.8.2003 and 3.12.2003 of Shri Manish Jaisukhlal patel,
Employee of M/s. Add-lnternational, Gandhidham.
Statement dated 7.8.2003 of Shri Faiyaz Siddiki Godil, partner of M/s.
Chistiya Overseas, Surat.
Statement dated 7.8.2003 of Shri Gulam Salim Godil, partner of M/s.
Chistia Overseas, Jalgaon.
Statements dated 27.6.2003 and 18.3.2005 of Shri Rohit Dharamprakash
Gupta, Director of M/s. Premier Polyspin pvt. Ltd., Surat.
Statement dated 25.6.2003 of Shri Hariram Chaudhary, Manager of M/s.
Vandevi Texturisers(P) Ltd., Bharuch.
Statements dated 25.6.2003 and 12.3.2005 of Shri Sanjay Ratan prakash
Aganval, Chief Executive of M/s. Vandevi Texturisers(p) Ltd., Bharuch.
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6. From the above statements, it was found that M/S. Sunshine Overseas (100%
EOU) as well as M/s. Al Amin Exports issued CT-3s to various 100% EOUs to procure
polyester fabrics but procured them only on paper for which they were paid premium
of Rs.4/- to 5/- per meter for the fabrics. The EOUs diverted the fabrics shown to have
been supplied to the aforementioned units (against CT-3s issued to them), to the local
market. Further, Shri lrfan Gulam Rasool Saiyed, Partner of M/s. Al Amin
Exports(100% EOU) and defacto owner of M/s. Sunshine Overseas (100% EOU),
Navsari in his Statement dated 28.03.2005 recorded under Section 108 of the
Customs Act, 1962 has given the details of the following business entities (100%
EOUs) to whom the above units have issued CT-3s between 26.2.2003 to 20.6.2003
against which they have received Polyester fabrics only on paper but had not
physically received the same from them for which they received a premium ranging
from Rs.4/- to Rs.5/- per meter and whatever payments were made by them through
cheques to complete the financial transactions on paper were received back by them
in cash. The details of the same are as under:

Sr.
No

CT-3s issued by CT-3s issued to Receipt of goods on paper Amount
received as
premium.per
meter.

Ouantity (in
L.meters)

Value (in Rs.)

01 M/s.Sunshine
(100% Eou)

Overseas M/s. Adarsh lndustries 51377.50 11,81,694/- Rs.5^

Sunshine Overseas (100%
EOU) M/s. Amin Silk Mills

70550 17,64,O50t- Rs.4.50

l//s. Al Amin Exports 4'15033 1,03,75,7751- Rs.4.50
03. M/s.Sunshine

(100% Eou)
Overseas M/s. Arya Dyeing and

Printinq Pvt.Ltd.
38598 't 1 ,57 ,9401- Rs.4/- to 5/-

04 -do- M/s. Chistia Overseas 1249088 3.74,72,640t- Rs.4l to 5/-
05 M/s.Sunshine

(100% Eou)
Overseas M/s. Dream Knitting 175456 52,63,680/- Rs.4l to 5/-

M/s. Al Amin Exports 276150 85,84,200/- Rs.4/- to 5/.
06 M/s.Sunshine

(100% Eou)
Overseas M/s.Galary Garments 99957 u,97.200t- Rs.4l to 5/-

07 M/s.Sunshine
(100% Eou)

Overseas 300000 60,00,000/- Rs.4^ to 5/-

M/s. Al Amin Exports 130202 26,O4,O40t- Rs.4/- to 5^
08 M/s.Sunshine

(100% Eou)
Overseas M/s. Kay-Bee Tex Spin

Ltd.
449463 'l,10,03,599/- Rs.4^ to 5/-

i,4/s. Al Amin Exports 1448U3 3,23.91,521t- Rs.4/- to 5/.
09 M/s.Sunshine Overseas

(100% Eou)
M/s. Laurel Apparels
Pvt.Lld.

89398.95 17,87,994t- Rs.4^ to 5/-

M/s. Al Amin Exports 464145.30 98,36,444l- Rs.4/- to 5/-
10 M/s.Sunshine

(100% Eou)
Overseas M/s. Laxmi Tex 22377.50 Rs.4/- to 5/-

1',| M/s.Sunshine Overseas
(100% Eou)

204743.50 62,44,6771- Rs.4/- to 5/.

M/s.Sunshine Overseas
(100% Eou)

M/s. Micro
Pvt.Ltd.

Polyester 427431.75 Rs.4/- to 5/-

M/s.Sunshine Overseas
(100% Eou)

M/s. Prime
Pvt-Ltd.

Polyspin 2999S7 89,99,910/- Rs.4/- to 5/.

14 M/s.Sunshine
(100% Eou)

Overseas M/s. Prime Fumishing
Pvt. Ltd.,

249873.54 72,49,095t- Rs.4/- to 5^

M/s. Al Amin Exports 197301.25 61 ,16,340/- Rs.4/- to 5/.
15 M/s.Sunshine

(100% Eou)
Overseas M/s.

Mills
Spectrum Silk 49500 15,09,750/- Rs.4/- to 5/-

M/s. Al Amin Exports 78790 24,03,0951 Rs.4l to 5/-
16 M/s.Sunshine Overseas

{100% Eou)
M/s.
Synthetics

Swagat 349432 '1,'16,82,486/- Rs.4l to 5/-

M/s. Al Amin Exports 195538.25 58,66,148/- Rs.4^ to 5r
17 M/s,Sunshine Overseas

(100% Eou)
M/s.Vandevi
Texturisers Pvt .Ltd

489336 1,46,80,800/- Rs.4/- to 5l

6

(xxxviii) Statement dated 13.3.2005 of Smt. Shalini Sanjay Agarwal, Director of M/s.
Vandevi Texturisers(P) Ltd., Bharuch.

(xxxix) Statement dated 25.6.2003 of Shri Atul Hiralal Khatri, Partner of M/s. Hema
Exports, Surat.

(xt) Statement dated 4.3.2005 of Shri Govind M.Sharma, Authorised Signatory
of M/s. Hema Exports, Surat.

(xli) Statement daled 17.3.2005 of Shri D.M.Julka, Superintendent, Central
Excise and Customs, Daman Commissionerate.

(xtii) Statement dated 17.3.2005 of Ms.Deepika Chandulal Patel, lnspector,
Central Excise and Customs, Daman-ll.

02.

M/s. Hema Exports

4,45,550t-

M/s. Marvel Fashion

12. 1,32,50,4691-

13.
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6.1. Against the CT-3s issued by M/s.Sunshine Overseas (100% EOU) to M/s.Add
lnternational, under the provisions of 100% EOU Scheme, during the period from
26.2.2003 to 20.6.2003, they had shown receipt of 576987.19 L.mtrs. of Polyester
Dyed/Printed Woven Fabrics valued at Rs.2,91,52,0951 and 35073 L.mtrs. of
Polyester Printed Pile Fabrics totally weighing 11660 kgs. and valued at
Rs.14,70,646/- which were received in M/s. Sunshine Overseas (100% EOU) and
after being physically received were re-warehoused in M/s. Sunshine Overseas (100%
EOU) and then handed over back to Shri Ashwin Agrawal of M/s. Add lnternational
and his Employee Shri Manish Patel who illicitly sold the same in local market and for
facilitating this re-warehousing and illicit sale into local market, Shri Ashwin Agrawal
use to pay them Rs.11 per L.mtrs.; that Shri Ashwin Agrawal used to give them cash
payment and third party cheques towards the payment of premium and value of
fabrics re-warehoused in M/s. Sunshine Overseas (100% EOU); that amount
equivalent to the value of fabrics were deposited in their bank accounts and
subsequently account payee cheques were issued to M/s. Add lnternational so as to
complete the financial transactions on paper.

7. After the completion of the investigations, a show cause notice
F.No.DRl/SRU/lNV-9/2003/PI-Sunshine dated 31 .3.2005 was issued by the Additional
Director General, DRl, Ahmedabad to the following Noticees wherein:

(1) M/s. Sunshine Overseas (100% EOU), Plot No.439, GIDC, Kabilpore, Navsari
was asked to show cause to the Commissioner of Customs, Custom House,
Navrangpura, Ahmedabad as to why 333840 pcs. of Jumbo scarves, 174000
pcs. of Duppattas and 934 pcs. of Salwar Kamiz Duppatta(SKD) having
declared value of Rs.3,10,44,693/- and actual value of Rs.1,02,12,8401 should
not be confiscated under the provisions of Section 113(d) and (i) of the
Customs Act, 1962 read with the provisions of Foreign Trade(Development &
Regulations) Act, 1992. However, the said goods were not available for
confiscation. Penalty under Section 114(iii) of Customs Act, 1962 was also
proposed.

(2) M/s. Sunshine Overseas (100% EOU), Plot No.439, GIDC, Kabilpore, Navsari
was asked to show cause to the Commissioner of Central Excise and Customs,
Daman having his office at Adarshdham Building, Daman Vapi Road, Vapi as
to why the goods i.e. 612059.39 meters of imported polyester fabrics valued at
Rs.3,06,22,7411 should not be confiscated under the provisions of Section
111(d), 111O and 11't(o) of the Customs Act, 1962 and Customs duty
amounting to Rs.2,77,13,332/- foregone on 612059.39 meters of imported
polyester fabrics should not be demanded/recovered under Section 72 read
with proviso to Section 28 of the Customs Act, 1962 and Notification No.53/97-
Cus dated 3.6.1997 and Notification No.52l2003-Cus dated 31.3.2003 along
with interest. B-17 Bond furnished by them was proposed to be appropriated
towards their duty liability and penalty under Section 112 was also proposed to
be imposed.

(3) Shri Rashid Sadatali Saiyed and Shri Sushil Bansal, partners of M/s. Sunshine
Overseas (100% EOU), Surat and Shri Kaushik Majumdar, Authorised
Signatory of M/s. Sunshine Overseas (1007o EOU), Surat were asked to show
cause to the Commissioner of Customs, Custom House, Navrangpura,
Ahmedabad as to why penalties under Section 114(iii) of the Customs Act,
'1962 should not be imposed on them.

(4) Shri Rashid Sadatali Saiyed and Shri Sushil Bansal, partners of M/s. Sunshine
Overseas (100o/o EOU), Surat and Shri Kaushik Majumdar, Authorised
Signatory of M/s. Sunshine Overseas (100% EOU), Surat were asked to show
cause to the Commissioner of Central Excise and Customs, Daman as to why
penalties under Section 112 of the Customs Act, 1962 should not be imposed
on them.

(5) Shri Haron Razaq Chhaya and Shri lrfan Gulam Rasool Saiyed, the defacto of
M/s. Sunshine Overseas (100% EOU), Surat and Shri Bilal Latif Memon,
Proprietor of M/s. Lazio Exports, Surat were asked to show cause to the
Commissioner of Customs, Customs House, Navrangpura, Ahmedabad as to
why penalties under Section 114(iii) of the Customs Act, 1962 should not be
imposed on them.

7
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(6) Shri Haron Razaq Chhaya and Shri lrfan Gulam Rasool Saiyed, the defacto of
M/s. Sunshine Overseas (100% EOU), Surat and Shri Bilal Latif Memon,
Proprietor of M/s. Lazio Exports, Surat were asked to show cause to the
Commissioner of Central Excise and Customs, Daman as to why penalties
under Section 112 of the Customs Act, 1962 should not be imposed on them.

(7) The following Noticees were asked to show cause to the Commissioner of
Customs, Custom House, Navrangpura, Ahmedabad as to why penalty should
not be imposed on them under Section 114(iii)of the Customs Act, 1962:
(a) M/s. Amin Silk Mills, Plot No.10, Block No.160, Pipodara, Surat.
(b) M/s. Dream Knitting, Plot No.108, Achad lndustrial Estate, Talasari, Thane.
(c) M/s.Hema Exports, Shri Ukai Pradesh lndustrial Society Ltd., Block No.266,

Near Bed Kuwa, Vyara, Surat.
(d) M/s. Prime Furnishing Pvt.Ltd., Block No.244lA-1 , Tarsadi, Surat.
(e) M/s. Spectrum Silk Mills, 810/3, GIDC, Sachin.
(Q M/s. Kay Bee Texspin Ltd., ICI1A Block No.204, Village-Karanj, Tal:

Mangrol, District Surat.
(g) M/s. Laurel Apparels Pvt.Ltd., 216A, Kadodara, Palsana, Surat.
(h) M/s. Swagat Synthetics, 568/69, GIDC, Pandesara.
(i) M/s.Adarsh lndustries, 55, lndustrial Area, Meghnagar, Jhabua, M.P.
(j) M/s. Arya Dyeing and Printing Pvt.Ltd., 278, National Highway No.8,

Palsana, Surat.
(k) M/s. Chistia Overseas, Plot No.117, Sector M, MIDC, Jalgaon,

Maharashtra.
(l) M/s. Galary Garments, E-35, MIDC, Waluj, Aurangabad, Maharashtra.
(m)M/s.Laxmi Tex, Plot No.74, GIDC, Sachin, Surat.
(n) M/s. Micro Polyster, B244lA, Tarsadi Mahua, Surat.
(o) M/s. Premier Polyspin Pvt.Ltd., 9212, Amrit lndustrial Estate, MotiNaroli,

Surat.
(p) M/s.Vandevi Texturisers Pvt.Ltd., Shed No.184, Plot No.7-8, Panjroli,

Hansot, Dlst, Bharuch.
(q) M/s. Marvel Fashions, Khera Saro, Road, Jetpur.

(8) M/s. Add lnternational and Shri Ashwin Agarwal, power of Attorney holder of
M/s. Add lnternational, Kandla, Shri Manish Patel and Shri Om Laxmi Narayan
Jalan were asked to show cause to the Commissioner of Customs, Custom
House, Ahmedabad as to why penalty should not be imposed on them under
Section 1 14(iii) of the Customs Act, 1962.

(9) M/s. Add lnternational and Shri Ashwin Agarwal, power of Attorney holder of
M/s. Add lnternational, Kandla, Shri Manish Patel and Shri Om Laxmi Narayan
Jalan were asked to show cause to the Commissioner of Central Excise and
Customs, Daman as to why penalty should not be imposed on them under
Section 112 of the Customs Act, 1962.

(10) Shri D.M.Julka, Superintendent of Central Excise, Daman Commlssionerate
and Ms. D.C.Patel, lnspector, Central Excise, Daman Commissionerate were
called upon to show cause to the Commissioner of Customs, Custom House,
Navrangpura, Ahmedabad as to why penalty should not be imposed on them
under Section 1 14(iii) of the Customs Act, 1962.

8. The Commissioner of Central Excise, Customs and Service Tax, Daman vide
his OIO No.7/MP/DAMAN/2O1 1 dated 31 .3.2011 passed the following order:

(1) No order passed for the confiscation of the 3,33,840 pieces of jumbo
scaryes, 1,74,000 pieces of duppattas and 934 pieces of SKD having a
declared value of Rs.3,10,44,693/- and actual value of Rs.1,02,12,940t-
because the same were not available for confiscation.

(2) Penalty of Rs.18,00,000/- imposed on M/s.sunshine Overseas (100%
EOU), Plot No.439, GIDC, Kabilpore, Navsari under Section 114(iii) of the
Customs Act, 1962.

(3) No order passed for the confiscation of 6,12,05g.39 meters of imported
polyester fabrics valued at Rs.3,06,22,741t- under the provisions of
Sections 111(dx.j) & (o) of the Customs Act, 1962 because they were not
available for confi scation.
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(4) Confirmed the demand of Rs.2,77,13,3321- toregone alongwith interest on
the 6,12,059.39 meters of imported polyester fabrics under Section 72 of
the Customs Act, 1962 read with the proviso of Section 28 of the Customs
Act, 1962 and Notification No.53/97-Cus dated 3.6.1997 & Notification
No.52l2003-Cus dated 3'1.3.2003 as amended.

(5) Penalty of Rs.2,77,13,332/- imposed on M/s. Sunshine Overseas (100%
EOU), Plot No.439, GIDC, Kabilpore, Navsari under Section 112 of the
Customs Act, 1962.

(6) Enforcement of B-17 Bond executed by M/s. Sunshine Overseas (100%
EOU) ordered for the recovery of the said duty, interest and penalty.

(7) Penalty of Rs.4,00,0001 each imposed on Shri Rashid Sadatali Saiyed and
Shri Sushil Bansal, Partners and Shri Kaushik Majumdar, Authorised
Signatory of M/s.Sunshine Overseas (100% EOU), Plot No.439, GIDC,
Kabilpore, Navsari under the provisions of Section 1 14(iii) of the Customs
Act, 1962.

(8) Penalty of Rs.25,00,000/- each imposed on Shri Rashid Sadatali Saiyed
and Shri Sushil Bansal, Partners and Shri Kaushik Majumdar, Authorised
Signatory of M/s. Sunshine Overseas (100% EOU), Plot No.439, GIDC,
Kabilpore, Navsari under the provisions of Section 112 of the Customs Act,
1962.

(9) Penalty of Rs.4,00,000/- each imposed on Shri Haroon Razaq Chhaya, Shri
lrfan Gulam Rasool Saiyed, the defacto owner of M/s. Sunshine Overseas
(100% EOU), Plot No.439, GIDC, Kabilpore, Navsari & Shri Bilal Latif
Memon, Proprietor of M/s. Lazio Exports, Oasis Building, Opposite Sub-jail,
Ring road, Surat under the provisions of Section 114(iii) of the Customs Act,
1962.

(10) Penalty of Rs.25,00,000/- each imposed on Shri Haroon Razaq Chhaya,
Shri lrfan Gulam Rasool Saiyed, the defacto owner of M/s. Sunshine
Overseas (1007o EOU), Plot No.439, GIDC, Kabilpore, Navsari & Shri Bilal
Latif Memon, Proprietor of M/s. Lazio Exports, Oasis Building, Opposite
Sub-jail, Ring road, Surat under the provisions of Section 1 12 of the
Customs Act, 1962.

(11) Penalties of Rs.4,00,000/- each were imposed on M/s. Amin Silk Mills, Plot
No.10, Block No.160, Pipodara, Surat, M/s. Dream Knitting, Plot No.108,
Achad lndustrial Estate, Talasari, Thane, M/s.Hema Exports, Shri Ukai
Pradesh lndustrial Society Ltd., Block No.266, Near Bed Kuwa, Vyara,
Surat, M/s. Prime Furnishing Pvt.Ltd., Block No.244lA-1, Tarsadi, Surat,
M/s. Spectrum Silk Mills, 810/3, GIDC, Sachin, M/s. Kay Bee Texspin Ltd.,
1Cl1A Block No.204, Village-Karanj, Tal: Mangrol, District Surat, M/s. Laurel
Apparels P!rt.Ltd., 2164, Kadodara, Palsana, Surat, M/s. Swagat
Synthetics, 568/69, GIDC, Pandesara, M/s.Adarsh lndustries, 55, lndustrial
Area, Meghnagar, Jhabua, M.P., M/s. Arya Dyeing and Printing Pvt.Ltd.,
278, National Highway No.8, Palsana, Surat, M/s. Chistia Overseas, Plot
No.117, Sector M, MIDC, Jalgaon, Maharashtra, M/s. Galaxy Garments, E-
35, MIDC, Waluj, Aurangabad, Maharashtra, M/s.Laxmi Tex, Plot No.74,
GIDC, Sachin, Surat, M/s. Micro Polyster, B 2441A, Tarsadi Mahua, Surat,
M/s. Premier Polyspin Pvt.Ltd., 9212, Amrit lndustrial Estate, Moti Naroli,
Surat, M/s.Vandevi Texturisers Pvt.Ltd., Shed No.184, Plot No.7-8, Panjroli,
Hansot, Dist, Bharuch & M/s. Marvel Fashions, Khera Saro, Road, Jetpur
under Section 114(iii) of the Customs Act, 1962.

(12) Penalty of Rs.4,00,000/- each imposed on M/s. Add lnternational and Shri
Ashwin Agarwal, power of Attorney holder of M/s. Add lnternational, Kandla,
Shri Manish Patel and Shri Om Laxmi Narayan Jalan under Section 114(iii)
of the Customs Act, 1962.

(13) Penalty of Rs.4,00,000/- each imposed on M/s. Add lnternational and Shri
Ashwin Agarwal, power of Attorney holder of M/s. Add lnternational, Kandla,
Shri Manish Patel and Shri Om Laxmi Narayan Jalan under Section 112 of
the Customs Act, 1962.

(14) No penalty was imposed on Shri D.M.Julka, Superintendent and
Ms.D.C.Patel, lnspector, Central Excise, Customs and Service Tax, Sura!1,
Vapi Commissionerates respectively.

9
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9. Aggrieved with the above order of Commissioner, Central Excise, Customs and
Service Tax Commissionerate, Daman, the following Noticees filed appeal with
CESTAT, Ahmedabad.

(1) M/s. Sunshine Overseas (100% EOU), Plot No.439, GIDC, Kabilpore, Navsari.
(2) Shri Sushil Bansal, Partner of M/s. Sunshine Overseas (100% EOU), Plot

No.439, GIDC, Kabilpore, Navsari.
(3) Shri Haroon Razaq Chhaya, Plot No.99, Rang Avdhut Society-2, Ram Nagar,

Rander road, Surat-S.
(4) Shri Kaushik Majumdar, Authorised Signatory of M/s. Sunshine Overseas

(100% EOU), Plot No.439, GIDC, Kabilpore, Navsari.
(5) Shri Rashid Sadatali Saiyed, Partner of M/s. Sunshine Overseas (100% EOU),

PIot No.439, GIDC, Kabilpore, Navsari.
(6) Shri lrfan Gulam Rasool Saiyed, Plot No.98, Rang Avdhut Society-2, Ram

Nagar, Rander road, Surat-S.
(7) Shri Bilal Latif Memon, Proprietor of M/s. Lazio Exports, Oasis Building,

Opp.Sub jail, Ring Road, Surat.
(8) M/s.Laurel Apparels Pvt.Ltd., Plot No.216-4, Kadodara Char Rasta,

Ta:Palsana, Surat.
(9) M/s.Kay Bee Texspin Ltd., 2nd floor, Vishwakarma Chamber, Majura Gate, Ring

road, Surat.
(10) M/s.Swagat Synthetics, C-1, 8-568/69, GIDC, Pandesara, Surat.
(1 1 ) M/s. Prime Furnishing Pvt.Ltd., 2441 A-1, Tarsadi, Surat.
(12) M/s.Micro Polyster Pvt.Ltd., 2025-2026, Jash & Yarn Textite Market, Ring

Road, Surat.
(13) M/s.Vandevi Texturisers Pvt.Ltd., Shed No.184, Plot No.7-8, Panjroli, Hansot,

Bharuch.
(14) Shri Manish Patel,1004, Vima Villa, Deepa Complex, Rander road, Surat.
(15) M/s.Add lnternational, Aganival House, DBZ-S-I89, Opp.Shivaji park,

Gandhidham(Kutch).

10. The appellants had contended that (i) the Show Cause Notice was made
answerable to the Commissioner of Customs, Ahmedabad and the present
adjudication proceeding being conducted by the adjudicating authority other than the
Commissioner of Customs, Ahmedabad is without jurisdiction and authority in
absence of any specific notification issued by the Board under Section 4 and/or E of
the Customs Act, 1962 for the purpose of conducting adjudication of the impugned
Show Cause Notice. (ii) the impugned Show Cause Notice was issued without
jurisdiction and authority since DRI Zonal unit, Ahmedabad who had issued the show
Cause Notice, was not vested with such powers. CESTAT, Ahmedabad in their Order
No.A/1 0 1 2-1 026MzBlAHon012 & st 1297 -i3 1 1 MzBlAH D 12012 dated os.ot .2012
found. that the impugned order, as having not addressed the question of jurisdiction,
would require reconsideration by the adjudicating authority. Accordingly, the impugned
order was set aside and all appeals were allowed by way oi iemand 

'to 
the

adjudicating authority to reconsider the issue afresh, aftei following the principles of
natural justice. CESTAT made it clear that they have not given any opinion on the
merits of the case and are keeping all the issues open for the adjudiciting authority to
reconsider.

11. shri Bilal Latif Memon, proprietor of M/s. Lazio Exports fited scA No.6781 ot 2020
& 6782 ot 2020 in the High Court of Gujarat with the grievance that no re-adjudication has
taken place after I years of issuance of the ordei of CESTAT, Rnmeaiuad and the
petitioner, vide order dated 18.03.2020 of the High court of Gujarat, was asked to
approach the concerned authority. Shri Bilal Latif Memon filed a'Miscellaneous Civil
Application (for_Direction) No.'t of 2020 in Speciat civit Application No.678.1 oi zozo in tn"
High court of Gujarat. The High court of Gujarat vide iirder dated 02.03.2021 directed
the adjudicating authority to decide the mattei within a period of 8 weeks without raising
anytechnical issue of jurisdiction. Department filed a Miscellaneous Civil Application No.1
of 2021(lor extension of time) in special civil Application No.6781 of 2020'on 0g.06.2021
requesting for a further time.of l2 weeks or any.other period deemed ,pprpri"te uy tt"
court since it was not feasible for the officei concerned to complete' ih. '.0;ral.iting
process on account of the second wave of the covid-.lg pandemic. Gujarat High court
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vide Order dated 17.09.2021 in S.C.A. No.6782 of 2020 has granted an extension of eight
weeks to complete the adjudication and has also stated that no further extension shall be
sought for. Accordingly, the adJudicating process has to be completed on or before
12,11.2021 as per the directlons of the High Court of Gujarat.

12. Further, Shri Bilal Latif Memon in his submission dated 27.05,2021 (in respect
of Personal Hearing held on 27.05.2021) along with various other contentions, has
submitted as under:

(D The Show Cause Notice issued by the DRI is without jurisdiction and void
ab initio as the DRI lacks any jurisdiction to issue any Show Cause Notice
much less adjudicate the same. This is the clear decision and binding ruling
of the Hon'ble Supreme Court of lndia as reported in the case of M/s.
Canon lndia P\d.Ltd. Vs the Commissioner of Customs in 2021(3)TMl 384-
SC where under it is specifically noted and observed that DRI Officers are
not any appointed Officers under the Customs Act, 1962 and in view of
inherent lack of jurisdiction and power to appoint them as proper officers
they do not and never had any power to issue any demand notices much
less adjudicate the same.

(ii) Hence on this preliminary objection also, the DRI Show Cause Notice being
without jurisdiction and authority, the question of proceeding with the same
does not arise at all. Hence the DRI notice is automatically vacated and
withdrawn. Accordingly, notice based on the same equally fails as one
cannot take any cognizance of the DRI notice now. lt need not be reiterated
that the decision rendered by the Hon'ble Supreme Court of lndia has now
becomethe Lawof the Land under Article 142 otlhe Constitution of lndia.

(iiD Even the Cenhal Board of lndirect Taxes and Customs has taken
immediate note of the above decision of the Supreme Court and issued
Circular No.45017212021-Cus dated 16.4.2021. Also in view of the Hon'ble
Supreme Court Judgement dated 9.3.2021 in Civil Appeal No.1827 of 2018
in case of Canon lndia Pvt.Ltd. and Board's lnstruction No.0412021-
Customs dated 17.3.2021 issued under F.No. 4501721202'l-Cus-lV, the
Additional Director General, Adjudication DRl, Mumbai has decided to keep
all the cases (ln which DRI has issued Show Cause Notices) pending under
the provisions of Section 28(94) of the Customs Act, 1962.

RECORD OF PERSONAL HEARING

DISCUSSION AND FINDINGS

t!... I have.carefully gone through the show cause Notice, the submissions of the
Noticees. and the arguments and discussions made oy ine ruotice". ,na tn"i,
representative during the course of personal hearing as well as the reievant case
records available on file.

15: lfind-that the presgllcase is a denovo proceeding arising out of CESTAT'sorder No.A/1012-1026MZBtAHDt2o12 & s/1297-13t'tmzaiet-ntzotz oateu
5.7.2012 vide which the impugned order of the commissioner of central Excise and
customs and service Tax, Daman (olo No.7/Mp/DAMAN/20.1 1 dated 31 .3.201 1) was- set aside and all appeals were allowed by way of remand to the adjudicating autirority

13' Personal hearing (in virtual mode) in the case was fixed for 02.11.2021 which
was attended by shri Jay Mehta, Advocate on behalf of the Noticees namely M/s.
sunshine overseas (100% Eou), shri Sushil Bansal, shri Kaushik Majumdai, shri
Rashid sadatali Saiyed, shri lrfan Gulam Rasool saiyed and shri Bilal [atif Memon.
The Counsel for the Noticees reiterated the submissions in their written reply dated
27.05.2021. He further submitted that the proceedings were delayed in'd were
requked to be set aside in light of the judgement of M/s.siddhi vinayak Syntex pvt.Ltd. He
further stated that the show cause Notice was issued by the bRl officers, which is
without authority of law in light of the judgement of the H6n,ble supreme court in the
case of M/s. Canon lndia Pvt.Ltd. in Civil Appeal No.1g27 of 2018.
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to reconsider the issue afresh. ln light of this denovo proceeding, Shri Bilal Latif
Memon, Proprietor of M/s. Lazio Exports filed SCA No.6781 ot 2O2O & 6782 o12020 in
the l"ligh Court of Gujarat with the grievance that no re-adjudication has taken place
after I years of issuance of the order of CESTAT, Ahmedabad and the petitioner vide
order dated '18.03.2020 of the High Court of Gujarat was asked to approach the
concerned authority. Thereafter Shri Bilal Latif Memon filed a Miscellaneous Civil
Application (for Direction) No.1 of 2020 in Special Civil Application No.6781 ot 2020 in
the High Court of Gujarat and the High Court of Gujarat vide Order dated 02.03.2021
directed the adjudicating authority to decide the matter within a period of 8 weeks
without raising any technical issue of jurisdiction. Department filed a Miscellaneous
Civil Application No.1 ot 2021(lor extension of time) in Special Civil Application
No.678'l of 2020 on 08.06.2021 requesting for a further time of 12 weeks or any other
period deemed appropriate by the Court since it was not feasible for the officer
concerned to complete the adjudicating process on account ofthe second wave ofthe
Covid-19 pandemic. Gujarat High Court vide Order dated 17.09.2021 in
S.C.A.No.6782 ot 2O2O has granted an extension of eight weeks to complete the
adjudication and has also stated that no further extension shall be sought for.
Accordingly, I am bound to complete the adjudicating process on or before
12,11.2021 as per the directions of the High Court of Gujarat

16. Amongst the various contentions raised by the Noticees, it has been argued
that the Show Cause Notice has been issued by the DRI authorities and as such the
same is without authority of law in light of the decision of the Hon'ble Supreme Court
in the case of M/s. Canon lndia Pvt.Ltd. in Civil Appeal No.1827 of 2018. The Noticees
have raised the vital objection regarding validity of the Show Cause Notice and I find
that it would be prudent to deal with such contentions before examining the charges in
the Show Cause Notice vis-A-vis the other contentions of the Noticees. I find that the
Noticee Shri Bilal Latif Memon vide his submission dated 27.05.2021 has submifted
that (i) the Show Cause Notice is without jurisdiction and void ab initio since the
Hon'ble Supreme Court of lndia in the case of M/s. Canon lndia pvt.Ltd. Vs the
Commissioner has specifically noted and observed that DRI Officers are not any
appointed Officers under the Customs Act, 1962 and in view of inherent lack of
jurisdiction and power to appoint them as proper officers, they do not and never had
any power to issue any demand notices much less adjudicate the same. (ii) on this
preliminary objection, the DRI notice gets automatically vacated and withdrawn since
the decision rendered by the Hon'ble Supreme Court of lndia has now become the
Law of the Land under Arlicle '142 of the Constitution of lndia.(iii)Even the Central
Board of lndirect Taxes and Customs has taken immediate note of the above decision
of the supreme court and issued circular No.450172t2021-cus dated 16.4.2021 and
in view of the Hon'ble supreme court Judgement dated 9.3.202i in civil Appeal
No.1827 of 2018 in case of canon lndia pvt.Ltd. and Board's lnstruction No.o4l2o21-
customs dated 17.3.2021 issued under F.No. 4son2t2o21-cus-lv, the Additional
Director General,_Adjudication DRl, Mumbai on 2s.3.2021 has decided to keep all the
cases (in which show cause Notices have been issued by DRI) pending under the
provisions of Section 28(9,4) of the Customs Act, 1962.

17. In the order dated 09.03-2021 in the civil Appeal No.1827 ot 2o,lB filed by M/s.
canon lndia P!'t.Ltd., the Hon'ble supreme court'has held that the DRI authorities
had not been entrusted the functions of customs officers in terms otlne frwisions or
section 6 of the customs Act, 1962. Resultanfly, it has been held that bRl offi""r.
cannot perform the functions of customs officers like seizure of goods, issue of show
cause Notice etc. The said decision has neither been over-rulea-nor stayed.-Cebvant
paras of the aforementioned judgement are reproduced here under:

"11.1t is well known that when a sfatute dirccts that the lhings be done in a ceiain way, it must bedone in that way alone' As in fh,:s case, when the statute direis thal "the prcper omcel i|n'ietermineduty 1ol lgviecunot paid, it doe.s not mean any ptoper officer but tnat pipd, oni"r- atiie. 
-we 

nnd itcompletely impermissible to altow an o.m9er, *no has nol passed tne orig'inatoraer oi isiessment tore-open fhe assessment on the grcunds that the duty was iot paid/not tev'ied, ol ii i,igiiit iitcer *nohad decide.d to crear the9ds and who was ampbbnt and'authoised to naxe tne aisessment rren.ature of the power confefled by section 28(4) to|eaver duties which have escapea issessmenr rs rnthe nature of an administntfoe review of an acl. The section must therefore be construed as ionfeningthe power of such rcview dt the same off@r or frb successor or any other officer who has been
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assjgned the function of assessrnent tn other words, an officer who did the assessrrent could only
undeftake reassessment [which is involved in Section 28(4)].

15.tt is obvious that the reassess ment and recovery of duties i.e. contemplated by Section 28(4) is by
the same authorily and not by any superior authority such as Appellate or Revisional Authority. lt is,

therefore, clear to us that tho Additional Director Genenl of DRI was not "the" proper officer to exercise
the power under Section 28(4) and the initiation of the recovery proceedings in the presant case is
without any juisdiction and liable fo be sol asde.

t6.At th,s stage, we must also examine whether the Additional Director General of the DRI who issued
the recovery notice under Section 28(4) was even a proper otficer. The Additional Director General can
be considered to be a proper officer only if it is shown that he was a Customs officer under the Customs
Act. ln addilion, that he was entrusted with the functions of the proper officer under Section 6 of the
Customs Act. The Additional Director General of the DRI can be considered to ba a Customs ofticer
only if he is shown to have been appointed as Customs officer under the Customs Act.

l7.Shri Sanjay Jain, Learned Additional Solicitor General, relied on a Notification No. 172002-Customs
(N.T.), dated 7-3-2002 to show all Additional Directors General of the DRI have been appointed as
Commissioners of Cusloms. At the relevant time, the Central Government was the appropriate authority
fo lssue such a notification. This notification sf,ows that all Additional Diectors General, mentioned in
Column (2), are appointed as Commissioners of Cusloms.

18.The next step ls ro see whether an Additional Director General of the DRI who has been appointed
as an officer of Customs, under the notification dated 7-3-2002, has been entrusted with the functions
under Section 28 as a proper officer under the Cusloms Act. ln suppott of the contention that he has
been so entrusted with tha functions of a proper officer under Section 28 of the Customs AcL Shri
Sanjay Jain, Learned Additional Solicitor General relied on a Notification No. 40/2012, dated 2-12012
issued by the Central Board of Excise and Customs. The notification confers vaious functions referred
to in Column (3) of the notification under the Cusloms Act on officers referred to in Column (2). The
relevant paft of the notilication reads as follows :-

'[To be published in the Gazette ol lndia, Extraodinary, Pad I, Section 3, Sub-section (i)]
Govemmenl of lndia
Ministry of Finance

( De pattme nt of Reve nue )
Notiticalion No. 40201 z-Customs (N.T.)

New Delhi, dated the znd May, 2012
S.O. (E). - ln exercise of the powers conferrod by sub-section (34) of section 2 of the Customs Act,
1962 (52 of 1962), the Central Board of Excise and Customs, hereby assigns the ofticers and above the
rank of officers mentioned in Column (2) of the Table below, the functions as the proper officers in
relation to the vaious sections of the Customs Act, 1962, given in the corresponding ontry in Column
(3) of the said Table i

sl.
No.

Oesignation of the officers Functions under Section of thg
Customs Act, 1962

(1) t2) (3)

1 Commassioner of Customs (i) Sedion 33

2 Additional Commissioner or Joint
Commissioner of Customs

(i) Sub-sedion (5) of seclion 46; and

(ii) Section i49
3 Deputy Commissioner

Assistant Commissioner
Customs and Central Excise

ol
of

(D

(ii)

(iiD

(iv)

(v)

(vi) Section 28;

19.1t appears that a Deputy Commissioner or Assistant Commissioner of Cusfoms has been entrusted
with the functions under Section 28, vide Sl. No. 3 above. By reason ot the fact that the functions are
ass,gned lo oflicers refened to in Column (3) and those officers above the rank of officers mentioned in
Column (2), tha Commissioner of Customs would be included as an officer entitled to peiorm the
function under Section 28 of the Act confened on a Deputy Commissioner or Assr.slart Commissioner
but the notification appears to be ill-founded. The notification is purpofted to have been /ssued ,n
exercise of powers under sub-section (34) of Section 2 of the Customs AcL This section does not
confer any powers on any authoity to entrust any functions to officers. Tha sub-Section is paft of the
definitions clause of the Act, it merely defines a proper officer, it reads as follows :-

"2. Definitions, - ln this Act, unless the context otherwise requires, -

'proper officer', in relation to any (34) functions to be peiormed under this Act, means
the officer of customs who is assigned those functions by the Board or the Principal

13



zo.Section 6 is the only Section which provides for entrustment of functions of Customs officer on other

officers of the Centrat or the State Govornment or local authority, it reads as follows :'
Entrustment of functions of Board and customs officers on certain "6' other

officerc. - The Centrat Govemment may, by notification in the Official Gazefte, entrust
either conditionally or unconditionally to any officer of the Central or the State Government
or a local authoity any functions of tho Board or any officer of customs under this Act."

21.lf it was intended that officers of the Directorate of Revenue lntelligence who are officars of Central

Government should be entrusted with functions of the Customs officers, it was imperative that the

Central Government shoutd have done so ,n exercise of its power under Section 6 of the AcL The

reason why such a power is confened on the Centra! Government is obvious and that is because the

Central Government is the authority which appoints both the officers of the Directorate of Revenue

lntelligence wht6h is sel up under the Notitication dated 4-12-1957 lssued by the Ministry of Finance

and iustoms officers who, till 11-r2OO2, were appointed by the Central Government. The notification

which purpofts to entrust functions as proper officer under the Customs Act has been issued by the

Central Board of Excise and Customs in axercise of non-existing power under Section 2(34) of the

Customs Act. The notification is obviously invalid having been ,ssued by an authority which had no
power to do so in purpotted exercise of powers under a section which does not confer any such power.
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Commissioner of Customs or Commissioner of Customs."

22.1n the above context, it would be usefut to refer to the decision of this Coutl in the case of
Commissioner of Customs v. Sayed Ati and Another K2011) 3 SCC 537 = 2011 e60 E.L T. 17 (S.C )l
wherein the proper officer in respect of the juisdictional area was considered. The consideration made

is as hereunder i
tt was submitted that in the instant case, '16. the impoft manifest and the bill of

entry were filed before the Additional Collector of Cusfoms (lmpofts), Mumbai; the bill of
enry was duly assessed, and the benefit of the exemption was extended' subiect to
execution of a bond by the impotter which was duly executed undedaking the obligation of
export. The Learned Counsel argued that the function of the preventive staff is confined to
goods which are not manifested as in respect of manifested goods, where the bills of entry
are to be fited, the entire function of assessrnenl clearance, etc. is carried out by the
appraising officers tunctioning under the Commissioner of Customs (lmpofts)

Before advefting to the ival subm,ssions, 17. it would be expedient to suNey tha
relevant provisions of the Act. Section 28 ot the Act, which is relevant for our purpose,
provides for issue of notice for payment of duty that has not been paid, or has been shotl'
levied or erroneously retunded, and provides that :

"28. Notice for payment of duties, interest, etc. - When any duty has not
been levied or has been shott-levied or enoneously (1) refunded, or when any
interest payable has not been paid, patt paid or enoneously refunded, the proper
oflicer may, -
(a) in the case of any impon made by any individual for his personal use or by

Govemment or by any educational, research or charitable institution or hospital,
within one year:

(b) in any other case, within six months,

from the relevant date, serve notice on the person chargeable with the duA or interest
which has not been levied or charged or which has been so shott-levied or paft paid or to
whom the refund has effoneously been made, requiing him to show cause why he should
not pay the amount specified in the notice :

Provided that where any duty has not been levied or has been shott-levied or
the interast has not been charged or has been pai paid or the duty or interest has
been enoneously refunded by reason of collusion or any wilful misstatement or
suppress,bn of facts by the impotter or the expofter or the agent or employee of the
importer or expofter, the provisions of this sub-section shall have effect as it for the
words 'one year' and 'six months', the words 'tive years' were substitufed "

It is plain hom the provision that the 'prop6r officer' being 18. subjectively satisfied
on fne Dasls of the mateial that may be with him that customs duty has not been lovied or
shoft levied or erroneously refunded on an import made by any individual for his personal
use or by the Government or by any educational, research or charitable institution or
hospital, within one year and in all other cases wthin six months from tho relevant date,
may cause service of notice on the person chargeable, requiing him to show cause why he
should not pay the amount specified in the notice. lt is evideht that the notice undei the
said provision has to be issued by the 'proper officer'.

Section 2(34) of the Act defines a 'proper 19. officer', thus:
Definitions.'2. -......................
'proper officer', in relation to any (34) functions to be peiormed under this Act, means
the officer of customs who /b ass,gn ed those functions by the Board or the Commissioner
of Cusloms;'

It is clear from a mere look at the provision that only such ofticers of customs who
have been ass,gned specific functions would be 'proper officers' in terms of Section 2(34)
the Act. Specific entrustment of function by either the Board or the Commissionet of
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Customs is therefore, the governing test to determine whether an 'officer of customs' is the
'proper officer' .

From a conjoint reading of Sections 2(34) and 28 of-the Act, it is manifest that only.

such a Cusfoms Officer who has been ass,gned lhe specific functions of assessrnent a4d
reassessment of duty in the jurisdictional area where the impod concerned has been
affected, by either th; Board o'r the Commissioner of Customs, in terms of Section 2(34) of-

the Act is'compelenf to issue notice under section 28 of the Aci Any other reading..of
Section 28 woitd render the provisions ol Section 2(34) ot the Act otiose inasmuch as the
test contemplated under Seition 2(34) of the Act is that of specffic confermant of such
functions."

23.we, therefore, hold that the entire proceeding in the prosent case initiated by the Additional
Director General of the DRI by issuing show causo notices in all the malterc before us are
invalid without any authority of law and liable to be sef aside and the ensuing demands are also
sef aside. "

18. The principles of judicial discipline require that the orders of the higher
appellate authorities should be followed unreservedly by the subordinate authorities.
This principle has been laid down by the Hon'ble Apex Court in the case of M/s
Kamlakshi Finance Corporation Ltd. reported at 1991 (055) ELT 433 (SC) wherein it

has been held as under:

The High Couft has, in our view, rightly criticised this conduct of the Assrstarf
Collectors and the harassment to the assessee caused by the failure of these
officers to give effect to the orders of authorities higher to them in the appellate
hierarchy. lt cannot be too vehemently emphasised that it is of utmost impotlance
that, in disposing of the quasi-judicial lssues before them, revenue officers are
bound by the decisions of the appellate authorities. The order of the Appellate
Collector is binding on the Asslslant Collectors wo*ing within his iurisdiction and
the order of the Tribunal is binding upon the Assistanl Collectors and the
Appellate Collectors who function under the iuisdiction of the Tribunal. The
principles of judicial discipline require that the orders of the higher appellate
authorities should be followed unreservedly by the subordinate authorities. The
mere fact that the order of the appellate authority is not "acceptable" to the
depafiment - in itself an objectionable phrase - and is the subiect-matter of an
appeal can furnish no ground for not following ll unless its operation has been
suspended by a competent Court. lf this healthy rule is not followed, the result
will only be undue harassment to assessees and chaos in administration of tax
laws.

19. ln view of the principles of judicial discipline, I am bound by the decision of the
Hon'ble Supreme Court in the case of M/s. Canon lndia Pvt.Ltd. in Civil Appeal
No.1827 of 2018. ln light of the said decision, the very existence of the Show Cause
Notice does not survive in as much as the same has been issued by the DRI
authorities. Since the Show Cause Notice has been issued by officers who have not
been entrusted to perform the functions of Customs Officers, the Show Cause Notice
itself attains the status of being non-est in as much as the same has been issued
without the authority of law. ln view of such facts and circumstances of the case, it is
not permissible to enter into the realm of merits of the charges mentioned in the Show
Cause Notice when the Show Cause Notice itself becomes non-est.

15

20. lalso find that the Gujarat High Court's order dated 17.09.2021 contains
specific directions to complete the adjudication process in the present case within 8
weeks i.e. on or before 12.11.2021 Further, no stay has been granted by the Hon'ble
Supreme Court in the Review Petition filed by the Department against the order dated
09.03.2021 passed by the Hon'ble Apex Court in the case of M/s. Canon lndia
Pvt.Ltd.(in Civil Appeal No.'|827 of 2018). I also find that the Noticee has referred to
lnstruction No.04/2021-Customs dated 17.03.2021 issued by CBIC as well as Letter
F.No.45017212021-Cus-lV dated 16.04.2021 issued by the CBIC wherein directions
have been issued to keep the Show Cause Notices issued by DRI in abeyance.
However, in view of the specific directions of the High Court of Gujarat to complete the
adjudication process within 8 weeks, the present Show Cause Notice cannot be kept
in abeyance. ln view of the above, I am bound to decide this case as directed by the
Hon'ble High Court of Gujarat within the stipulated period i.e. on or before 12.11.2021.
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21- ln light of all the above facts and circumstances, I find that without entering into

the merits of the case, the charges leveled against all the following Noticees are

required to be vacated on the sole ground that the show cause Notice is issued

without the authority of law:

(1) M/s. Sunshine Overseas (100% EOU), Plot No.439, GIDC, Kabilpore, Navsari.
(2) Shri Sushil Bansal, Partner of M/s. Sunshine Overseas (100% EOU)' Plot

No.439, GIDC, Kabilpore, Navsari.
(3) Shri Haroon Razaq Chhaya, Plot No.99, Rang Avdhut Society-2, Ram Nagar,

Rander road, Surat-S.
(4) Shri Kaushik Majumdar, Authorised Signatory of M/s. Sunshine Overseas

(100% EOU), Plot No.439, GIDC, Kabilpore, Navsari.
(5) Shri Rashid Sadatali Saiyed, Partner of M/s. Sunshine Overseas (100% EOU)'

Plot No.439, GIDC, Kabilpore, Navsari'
(6) Shri lrfan Gulam Rasool Saiyed, Plot No.98, Rang Avdhut Society-2, Ram

Nagar, Rander road, Surat-S.
(7) Shri Bilal Latif Memon, Proprietor of M/s. Lazio Exports, Oasis Building,

Opp.Sub jail, Ring Road, Surat.
(8) M/s.Laurel Apparels Pvt.Ltd., Plot No.216-4, Kadodara Char Rasta,

Ta:Palsana, Surat.
(9) M/s.Kay Bee Texspin Ltd., 2nd floor, Vishwakarma Chamber, Majura Gate, Ring

road, Surat.
(10) M/s.Swagat Synthetics, C-1 , 8-568/69, GIDC, Pandesara, Surat.
(1 1) M/s.Prime Furnishing Pvt.Ltd., 244lA-1,Tarsadi, Surat.
(12) M/s.Micro Polyster Pvt.Ltd., 2025-2026, Jash & Yarn Textile Market, Ring

Road, Surat.
(13) M/s.Vandevi Texturisers Pvt.Ltd., Shed No.184, Plot No'7-8, Panjroli, Hansot,

Bharuch.
(14) Shri Manish Patel,1004, Vima Villa, Deepa Complex, Rander road, Surat.
(15) M/s.Add lnternational, Agarwal House, DBZZ-S-189, Opp.Shivaji Park,

Gandhidham(Kutch).

22. Accordingly, I am left with no option but to vacate the proceedings initiated
against the following Noticees vide Show Cause Notice F.No.DRl/SRU/lNV-9/2003/Pt-
Sunshine dated 31.03.2005 issued by the Additional Director General, DRl,

Ahmedabad. At this stage it is to mention that the other contentions raised by the
Noticee and the merits of the case have not been examined since the Show Cause
Notice fails on the fundamental ground of having been issued by officers not
authorized to do so under the Customs Act, 1962.

23. ln view of discussions and findings in paras supra, I pass the following order:

-:ORDER:-

I hereby vacate the proceedings initiated against the following Noticees vide Show
Cause Notice F.No.DRUSRU/INv-9/2003/Pt-Sunshine dated 31.03.2005 issued by the
Additional Director General, DRl, Ahmedabad:

(1) M/s. Sunshine Overseas (100% EOU), Plot No.439, GIDC, Kabilpore,
Navsari.

(2) Shri Sushil Bansal, Partner of M/s. Sunshine Overseas (100% EOU), Plot
No.439, GIDC, Kabilpore, Navsari.

(3) Shri Haroon Razaq Chhaya, Plot No.99, Rang Avdhut Society-2, Ram Nagar,
Rander road, Surat5.

(4) Shri Kaushik Majumdar, Authorised Signatory of M/s. Sunshine Overseas
(100% EOU), Plot No.439, GIDC, Kabilpore, Navsari.

(5) Shri Rashid Sadatali Saiyed, Partner of M/s. Sunshine Overseas (100%
EOU), Plot No.439, GIDC, Kabilpore, Navsari.

(6) Shri lrfan Gulam Rasool Saiyed, Plot No.98, Rang Avdhut Society-2, Ram
Nagar, Rander road, Surat-S.
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(7) Shri Bilal Latif Memon, Proprietor of M/s. Lazio Exports, oasis Building,

Opp. Sub jail, Ring Road, Surat.

1a; Uii.t-auret Apparels Pvt.Ltd., Plot No.216-A, Kadodara Char Rasta,

Ta:Palsana, Surat.
(9) M/s. Kay Bee Texspin Ltd', 2nd floor, Vishwakarma Chamber, Majura Gate,

Ring road, Surat.
(10) Mis.swagat Synthetics, C-1 , 8-568/69, GIDC, Pandesara, Surat.

(1) M/s.Prime Furnishing Pvt. Ltd', 2441A-1, Tarsadi, Surat.
(ti1 I'lvs.uicro PolysteiPvt. Ltd.,2025-2026, Jash& Yarn Textile Market' Ring

Road, Surat.
(12) M/s. Vandevi Texturisers Pvt.Ltd., Shed No.184, Plot No.7-8, Panjroli,

Hansot, Bharuch.
(13) Shri Manish Patel,1004, Vima Vllla, Deepa Complex, Rander road, Surat'
(t+) l|tls. Add lnternational, Agarwal House, DBZZ-S-189, opp.Shivaji Park'

Gandhidham(Kutch).

lo trfa t

77
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To,
(1)M/s. Sunshine Overseas (1007o EOU)(100% EOU), Plot No439, GIDC'

Kabilpore, Navsari.
(2)Shri Sushil Bansal, Partner of M/s. Sunshine Overseas (100% EOU)' Plot

No.439, GIDC, Kabilpore, Navsari.
(3) Shri Haroon Razaq Chhaya, Plot No.99, Rang Avdhut Society-2, Ram Nagar,

Rander road, Surat-S.
(4) Shri Kaushik Majumdar,Authorised Signatory of M/s. Sunshine Overseas

(100% EOU), Plot No.439, GIDC, Kabilpore, Navsari
(5) Shri Rashid Sadatali Saiyed, Partner of M/s. Sunshine Overseas (100% EOU)'

Plot No.439, GIDC, Kabilpore, Navsari.
(6) Shri lrfan Gulam Rasool Saiyed, Plot No.98, Rang Avdhut Society-2, Ram

Nagar, Rander road, Surat-S.
(7) Shri Bilal Latif Memon, Proprietor of M/s. Lazio Exports, Oasis Building, Opp.

Sub jail, Ring Road, Surat.
(8) M/s.Laurel Apparels Pvt.Ltd., Plot No.216-4, Kadodara Char Rasta, Ta:

Palsana, Surat.
(9) M/s. Kay Bee Texspin Ltd., 2nd floor, Vishwakarma Chamber, Majura Gate,

Ring road, Surat.
(10) M/s.Swagat Synthetlcs, C-1, 8-568/69, GIDC, Pandesara, Surat.
(11) M/s.Prime Furnishing Pvt.Ltd., 2441A-1, Tarsadi, Surat.
(12) M/s.Micro Polyster Pvt.Ltd., 2025-2026, Jash& Yarn Textile Market, Ring

Road, Surat.
(13) M/s.Vandevi Texturisers Pvt.Ltd., Shed No.184, Plot No.7-8, Panjroli, Hansot,

Bharuch.
(14) Shri Manish Patel,1004, Vima Villa, Deepa Complex, Rander road, Surat.
(15) M/s.Add lnternational, Agarwal House, DBZZ-S-189, Opp.Shivaji Park,

Gandhidham(Kutch).
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Copy to:-

(i) The Chief Commissioner of Customs, Gujarat Customs Zone, Ahmedabad.
(ii) The Commissioner, Central GST and Central Excise Commissionerate, Daman
(iii) The Additional Director General, DRl, Ahmedabad.
(iv) The Additional Commissioner, Customs, TRC, HQ,Ahmedabad.
(v) The Assistant Commissioner(Legal), HQ, Ahmedabad for information.
(vi) The Superintendent, System, Customs, HQ (in PDF format) for uploading the order on

the website of Ahmedabad Customs Commissionerate
Guard File
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